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Abstract: For establishment of its intellectual property court, China needs to learn from other countries
including the United States as a country with most intellectual property (IP) rights. Statistical data show that
during the past twenty years there have not huge amount of IP cases in the US, including those of the patent,
trademark, and copyright. Well established judicial authority and fair guidance of effective IP cases, among
others, are helpful to control the incidence of patent or other IP cases. Historical experience in the past thirty years
of the Court of Appeals for the Federal Circuit (CAFC) can imply its construction has been a wise institutional
arrangement, for it not only unifies effectively the patent standards in the US, but fortifies the patent protection
as well, and the CAFC itself remains a central role for the patent system in the US. The experience of the CAFC
could therefore be learned by China for creation of its IP court.
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90 2002 2700 3470 2084 8254
district courts 2003 2814 3672 2448 8934
circuit 2004 3075 3508 3007 9590
courts 2005 2720 3668 5796 12184
11 2006 2830 3740 4944 11514
2007 2896 3487 4400 10783
Court of Appeals for the Federal Circuit, 2008 2909 3449 3234 9502
CAFC CAFC
USPTO 2009 2792 3381 2192 8365
ITC 2010 3301 3652 2013 8966
337 2011 4015 3628 2297 9940
2012 5189 3403 3074 11666
2013 6497 3172 3666 13335
2998 3468 2882 9348
Administrative
Office of the United States Courts
1995 2013
10 1 9 30
1
1
1 1
1995 2013 @ 1995 2013
20
1995 1723 2726 2417 6866
1996 1840 2925 2263 7028
1997 2112 3189 2258 7559
1998 2218 3448 2082 7748
1995 20
1999 2318 3831 2093 8242 9348
2000 2484 4204 2050 8738 3000
2001 2520 3348 2446 8314
@ : Administrative Office of the United States Courts, Annual Report of the Director: Judicial Business of the United States Courts (1997-

2013), Washington, D.C.: U.S. Government Printing Office, 1998-2014, Table C-2. For the database, see ““Judicial Business Archive?, at http://www.
uscourts.gov/Statistics/JudicialBusiness/archive.aspx, and, http://www.uscourts.gov/Statistics/JudicialBusiness/2013.aspx
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9000
2013 1999 5 11 1 6
2000 7 10 -2 6
13,335 2001 1 -20 19 -5
88,583 2002 7 4 15 1
6.6 2003 4 6 17
2004 9 -4 23 7
2005 -12 5 93 27
2006 4 2 -15 5
2007 2 -7 -11 6
2013
3666 2008 0 -1 =27 -11
51,351 14 @ 2009] 4 2 32 13
2010 18 8 -8 7
1995 0.7 2013 1.3 2011 22 1 14 11
2012 29 6 34 17
2013 25 7 19 14
2006 2009 8 1 5 4
2010
1995 2013
4% 2 1 1
2 8% -1%
5%
1995 2002 1995 2005
2003 2009 1 1
2010 2013
. 2004 2005
» 2005 93%
1995 2013 % 2006 2010 2011
2010 2013
1995 -
1996 7 7 -6 2
1997 15 9 0 8
1998 5 8 -8 3
©) 2013 2013
569 571
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2004 2005 1159
P2P
4458
2010 69% @
21
””  Patent Assertion Entity, PAE e
® PAE
2010 2011 2012 731 1500
2500 2013
29% 45% 62% ©
15
3
3
2013
2013 4 981 646 678 2305
13,335 4 1555 157 89 1801
6497 3172 3666
1 1492 14 22 1528
3 287 330 248 865
4 231 323 280 834
2998 3 222 217 372 811
2194 1885 2 103 93 208 404
1174 1150 2 229 | 88 71 388
019 962 201 1 150 126 84 360
574 389 2 81 78 149 308
341 48 3 82 86 137 305
® 1 126 65 56 247
1724 1575 2 54 27 101 182

@ See, e.g., Tom Ewing & Robin Feldman, ““The Giants Among Us”?, 2012 Stan. Tech. L. Rev. 1 (2012).

(5 See Executive Office of the President, ““Patent Assertion and U.S. Innovation®>, June 2013, p.5, at http://www.whitehouse.gov/sites/default/files/
docs/patent_report.pdf 2014 10 1

(® See Administrative Office of the United States Courts, Annual Report of the Director: Judicial Business of the United States Courts (2013),
Washington, D.C.: U.S. Government Printing Office, 2014, Table C-7.
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3
3 42 74 30 146
1 18 30 68 116
50 6497 | 3172 | 3666 | 13335
3
Delaware
2009 2013
CAFC
392 © CAFC
467 ©@ CAFC
USPTO 117 ITC
337 20 CAFC
62% 604 4
4 CAFC ®
Texas Eastern 2009 2013
USPTO ITC
337
“ 77 forum
shopping ®© 2009 445 95 28 568
2010 428 87 21 536
- . 1945 1957 2011 462 140 1 613
2012 511 132 26 669
8 2013 487 132 13 632
467 117 20 604
13
CAFC
2009 2013

(9 See Rochelle Cooper Dreyfuss, ““The Federal Circuit: A Case Study in Specialized Courts*?, 64 N.Y.U.L. Rev. 1, 6-7 (1989); Susan K. Sell,
Private Power, Public Law - The Globalization of Intellectual Property Rights, Cambridge University Press, 2003, pp.68-69.

See Thomas Cooch, ““The Standard of Invention in the Courts™~, in Dynamics of the Patent System 34, 56-59 (W. Ball ed. 1960). Cited in: Robert D.
Swanson, ““Implementing the E.U. Unified Patent Court: Lessons from the Federal Circuit””, 9 International Law & Management Review 171, 171 (2013).

(D See Administrative Office of the United States Courts, Annual Report of the Director: Judicial Business of the United States Courts (2009, 2010,
2011, 2012, 2013), Washington, D.C.: U.S. Government Printing Office, 2010/2011/2012/2013/2014, Table B-7.

(2 See Administrative Office of the United States Courts, Annual Report of the Director: Judicial Business of the United States Courts (2009, 2010,
2011, 2012, 2013), Washington, D.C.: U.S. Government Printing Office, 2010/2011/2012/2013/2014, Table B-8.
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996 17 18
1000
2009 2013 20
70
5340 6522 7642 9581 11,957 @ ®
8208 20 80
8.2
CAFC
6.6
2009 2013
®
322 2013 CAFC
457 © 9 ®
®
CAFC
®
CAFC
ce v @ @ 20 90
P2P
Napster Grokster
@
p2pP ®
2009 2010 2011 2012 2013 2009
2010 2011 2012 2013 713 714 651 652 698 699 698 700 569 571

®

See Lawrence M. Sung, ““In the Wake of Reinvigorated U.S. Supreme Court Activity in Patent Appeals®”, 4 J. Bus. & Tech. L. 97 (2009);
Rochelle Cooper Dreyfuss, ““The Federal Circuit: A Continuing Experiment in Specialization””, 54 Case W. Res. L. Rev. 769, 772 (2004).

@) @ 2014 9 3 5

2014 9 3 5 8

See Rochelle Cooper Dreyfuss, © , pp. 26-28; Robert P. Merges, ““Commercial Success and Patent Standards: Economic Perspectives on
Innovation””, 76 Cal. L. Rev. 805, 822-823 (1988)

See Polaroid Corp. v. Eastman Kodak Co., 789 F.2d 1556 (Fed. Cir. 1986).

——1980 2013 2 226 231

@) See Diamond v. Chakrabarty, 447 U.S. 303 (1980); Diamond v. Diehr, 450 U.S. 175 (1981); Bilski v. Kappos, 561 U.S. 593 (2010).

@) See A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001); MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).

@ See Capitol Records, Inc., et al v. Thomas-Rasset, No. 11-2820 (Court of Appeals for the 8th Circuit, 2012).
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CAFC
Judge Randall R. Radar

““ 1
100
kA s & 95%
2@
CAFC
USPTO ITC
CAFC
USPTO ITC
CAFC

2014 7 10 A5
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2012
5189 WIPO
2523,267 CAFC
2,239,231 269,501
14,535 @ 2012 ..
0.21% 1/486 ..
486 1
1982 Federal
Courts Improvement Act
CCPA
CAFC
USPTO ITC
337 ®
2012
0,
39% 9680 Board of Contract Appeals
Court of Federal Claims
Court of International Trade
> 2013 CAFC
487 USPTO
132 ITC 337 13
632
@ CAFC
CAFC
CAFC
ABA

See Administrative Office of the United States Courts, Annual Report of the Director: Judicial Business of the United States Courts (2012),
Washington, D.C.: U.S. Government Printing Office, 2013, Table C-2.
@) See WIPO, World Intellectual Property Indicators (2013), WIPO Publication No. 941E/2013, pp. 82-83, 161-162, 176-177.

@9 See WIPO, @), pp. 82-83 2012 2012
698 700

®

CAFC

3D See Administrative Office of the United States Courts, Annual Report of the Director: Judicial Business of the United States Courts (2013),
Washington, D.C.: U.S. Government Printing Office, 2014, Table B-8.
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“c CAFC
CAFC
®
CAFC
tunnel vision “
”” inter-circuit conflict CAFC
“c ”” intra-circuit conflict
CAFC
R & & Y panel
dependence CAFC
@
®
CAFC
CAFC
CAFC
®CAFC
@
CAFC
CAFC
(32 See Randall R. Rader, ““Specialized Courts: The Legislative Response”~, 40 The American University Law Review 1003 (1991).
(33 See Rochelle Cooper Dreyfuss, @9, pp. 771
See Rochelle Cooper Dreyfuss, (19, pp. 780-798; Robert D. Swanson, “ “Implementing the E.U. Unified Patent Court: Lessons from the Federal Circuit”?,
9 International Law & Management Review 171, 194-195 (2013)

35 See Rochelle Cooper Dreyfuss, 9, pp. 3-4, 25-46
See Rochelle Cooper Dreyfuss, (9, pp. 26-30; Randall R. Rader, 32;
37 See Robert D. Swanson, 39, pp. 195-196
@
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1982 2013
CAFC
6.56 USPTO ITC
70.73
CAFC CAFC
CAFC
CAFC USPTO
CAFC
“CAFC
CAFC
CAFC @ CAFC
CAFC
CAFC
20 80
CAFC
CAFC
CAFC

See William M. Landes, Lawrence Lessig, and Michael E. Solimine, ““Judicial Influence: A Citation Analysis of Federal Courts of Appeals
Judges®”, 27 J. Legal Stud. 271, 276-279 (1998).

See Rochelle Cooper Dreyfuss, @9), pp. 778-779
See Robert D. Swanson, 3G9, p. 194
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